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AUSTRALIAN HISTORICAL POSITION
The extent to which there ought to be any restriction on a right,
founded in royal prerogative power, to appeal to the Judicial
Committee of the Privy Council (hereinafter, the Judicial
Committee) was a subject which antedated and very nearly
derailed the federation on 1 January 1901 of the six British colonies
in Australia so as to form the nation known as the Commonwealth
of Australia.
That there may be a need for some sort of Australian federation
was considered at the time when the British government
progressively determined in the mid-nineteenth century to divide
the original Australian colony of New South Wales into separate,
smaller, locally self-governing colonies. It gained particular
momentum in the 1890’s. Two major constitutional conventions
were held; one in 1891and another in 1897/1898. At each of these,
draft constitutions for a federation were produced. The draft
adopted in 1898 formed the basis of a submission to the British
government in 1900 for the approval by the British Parliament of
an Australian federation. That draft contained the following clause,
cl. 74, in relation to appeals to the Judicial Committee:

20 The Hon. Justice Logan

Appeals to Queen in Council
74. No appeal shall be permitted to the Queen in Council in any
matter involving the interpretation of this Constitution or of the
Constitution of a State, unless the public interests of some part of
Her Majesty's Dominions, other than the Commonwealth or a State,
are involved.
Except as provided in this section, this Constitution shall not impair
any right which the Queen may be pleased to exercise, by virtue of
Her Royal Prerogative, to grant special leave of appeal from the
High Court to Her Majesty in Council. But The Parliament may make
laws limiting the matters in which such leave may be asked.1

A restriction in these terms proved unacceptable to the British
government. The reasons for this were multi-factorial.
The responsible British Minister, the Rt Honourable Joseph
Chamberlain, the Colonial Secretary, consulted each of the
Australian colonial Chief Justices. Uniformly, they were opposed to
any curtailment of a right of appeal from what would become on
Federation State Supreme Courts to the Judicial Committee which
then existed from the several colonial Supreme Courts.2 In this
view they were supported by large sections of the legal profession
in the colonies.3
British mercantile interests, which favoured uniformity of law
throughout the British Empire and were apprehensive as to
whether Australian, as opposed to English, judges would be as well
disposed towards their interests, were also influential in
engendering opposition to the restriction submitted for approval.
When introduced into the House of Commons, the 1898 Convention
draft of cl 74 was omitted altogether from the constitution which
formed the Schedule to the Commonwealth of Australia
Constitution Bill. This was not acceptable to the Australian
delegates who had journeyed to London to seek the approval of the
draft constitution. For a time, it appeared that those delegates
would return home without approval of Federation. In the end, Mr.
Chamberlain produced a fresh draft of cl 74 which recorded the
terms of a mutually acceptable compromise.4 That clause became
and remains s 74 of the Australian Constitution:
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Appeal to Queen in Council
No appeal shall be permitted to the Queen in Council from a
decision of the High Court upon any question, howsoever arising, as
to the limits inter se of the Constitutional powers of the
Commonwealth and those of any State or States, or as to the limits
inter se of the Constitutional powers of any two or more States,
unless the High Court shall certify that the question is one which
ought to be determined by Her Majesty in Council.
The High Court may so certify if satisfied that for any special reason
the certificate should be granted, and thereupon an appeal shall lie
to Her Majesty in Council on the question without further leave.
Except as provided in this section, this Constitution shall not impair
any right which the Queen may be pleased to exercise by virtue of
Her Royal prerogative to grant special leave of appeal from the High
Court to Her Majesty in Council. The Parliament may make laws
limiting the matters in which such leave may be asked, but
proposed laws containing any such limitation shall be reserved by
the Governor‑General for Her Majesty’s pleasure.

As can be seen, from the outset of Federation, the Australian
constitutional position was that there could be no appeal to the
Judicial Committee from the High Court on an inter se question,
save by permission of the High Court. Such permission has only
been granted on one occasion.5 That was prior to the First World
War when mutual conceptions of relations between Australia and
the United Kingdom were very different to today. When, in 1985,
such permission was last sought from the High Court, it was
refused, even though the application was made by a State AttorneyGeneral.6 The provision for it in s 74 of the Australian Constitution
was described by the High Court as, ‘the vestigial remnant of the
hierarchical connection which formerly existed between Australian
courts exercising federal jurisdiction and the Privy Council’. The
High Court added:
Although the jurisdiction to grant a certificate stands in the
Constitution, such limited purpose as it had has long since been
spent. The march of events and the legislative changes that have
been effected - to say nothing of national sentiment - have made the
jurisdiction obsolete. Indeed an exercise of the jurisdiction now
would involve this Court in passing the responsibility for final
decision to the Privy Council in that class of constitutional case
which the Constitution marked out above all others as the class of
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case which should be reserved for the final decision of this Court and this at a time when, as a result of the legislative changes already
referred to, no other constitutional cases can be taken to the Privy
Council.

It would not be until 1968 that the Australian Parliament exercised
its power to limit appeals to the Judicial Committee.
That it was not until 1968 that this limitation power was
exercised may well have been referable, in the years immediately
following the Second World War, to the lengthy tenure as Prime
Minister of the Rt Honourable Sir Robert Menzies, probably the
greatest Australian lawyer of his generation not to have served in
judicial office, and to his particular view as to the worth of appeals
to the Judicial Committee. Shortly after retiring from politics, Sir
Robert expressed that view in this way. He stated that he could ‘see
no reason why the Judicial Committee should have power to
entertain an appeal from any (his emphasis) decision of the High
Court of Australia on the interpretation of the Australian
Constitution’.7 Having stated that, he continued:
In all other respects, I would preserve the power of the Privy
Council to grant leave, in matters of common law and equity, and all
matters (excluding constitutional questions) in which the decision
is on a point of general interest and application in what we call
‘Common Law’ countries, which include not only Australia and New
Zealand and the United States but also a considerable number of
Commonwealth countries.
In these fields of law, broad uniformity of decision has positive
value, to students, practitioners, and courts alike. A sort of central
clearing-house is of advantage. If it disappeared, by the complete
abolition of the Judicial Committee appeal, separate lines of
decision would soon begin to emerge. Each country would in time
develop its own body of principles, and could afford to ignore
development elsewhere. Standard text-books, those invaluable
adjuncts to practice which are now used in many countries, would
be replaced by purely local productions. ‘Why not?’ you may ask.
‘Let’s be patriotic and have pride in ourselves!’
This is an engaging sentiment. But before we get carried away by it,
we should remember that such great elements as the Common Law,
though they began in the vicinity of Westminster Hall, are part of a
common inheritance which has much to do (as I think), with true
civilisation. To break this inheritance into fragments may please the
immediate beneficiaries, but, before long, the estate will have gone.8
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In 1968, appeals to the Judicial Committee in respect of matters in
the High Court entailing the exercise of federal jurisdiction or
involving the interpretation of the Australian Constitution or an Act
of the Australian Parliament or statutory instrument made
thereunder were abolished, as were appeals to the Judicial
Committee from any other Federal or Territory Court.9 In 1975,
this restriction was extended by legislation so as to embrace any
appeal at all from the High Court.10 This later restriction was
necessarily subject to the jurisdiction theoretically retained in inter
se matters by s 74 of the Australian Constitution. It was to this
legislative position that the High Court referred in 1985 when
refusing to grant permission to appeal in such a matter.
By 1975, the practical, if not formal, position in Australia was
that there could be no appeal to the Judicial Committee from the
High Court or in respect of any matter entailing the exercise of
federal jurisdiction. Appeals directly to the Judicial Committee from
State Supreme Courts in respect of matters not arising in the
exercise of federal jurisdiction were still open. This embraced cases
entailing the nature and extent of common law or equitable rights
or involving the interpretation of a State Constitution (unless an
inter se question was entailed) or statute. By deliberate omission of
reference, a right of appeal to the Judicial Committee from State
Supreme Courts had been preserved in Joseph Chamberlain’s
compromise draft of what became s 74 of the Australian
Constitution. This right of appeal in respect of State matters would
remain until its abolition by the passage and simultaneous
commencement in 1986 of the Australia Acts11 by the United
Kingdom and Australian Parliaments.
In summary, for all practical purposes, there has been no ability
to bring an Australian case before the Judicial Committee since
1986. Thus, my generation at the Bar and now on the bench has
been the first in Australia to spend our time in practice and in the
exercise of judicial power without the experience of appearance
before or supervision by the Judicial Committee.
That is in marked contradistinction to the preceding generation
and those before that. A leader of the Bar in that preceding
generation, later, in turn, Chief Justice of New South Wales and
Chief Justice of Australia, the Hon Murray Gleeson AC, has observed
that, for most of his time at the Bar, the Judicial Committee was ‘a
real and powerful presence’.12
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What has been our experience since abolition? I propose to give
both an intra-mural answer to this question and to make some
brief observations about extra-mural effects. The latter draw on my
experience when practising on a case specific basis in Fiji prior to
my appointment to the bench and on my judicial service both in
Australia and in Papua New Guinea.13
INTRA-MURAL EFFECTS
The final abolition of Australian appeals to the Judicial Committee
was not long preceded by the introduction of a requirement that
appeals to the High Court from subordinate intermediate appellate
courts in the federal hierarchy and from State and Territory Courts
of Appeal or Full Courts lay only by special leave of the High Court.
According to a locally authoritative view, offered in the entry
concerning the Judicial Committee in the Oxford Companion to the
High Court of Australia, the combination of that final abolition and
the introduction of the special leave requirement ‘had a dramatic
effect on the High Court’s own jurisprudence’.14 The authors of that
work continue:
Many commentators have observed that the abolition did more
than formally make the High Court the final court of appeal for all
Australian matters. It also contributed to the evolution of a new
judicial mindset. Liberated from correction by a higher court and
then from competition in relation to appeals from state courts, the
High Court became the true apex of the Australian hierarchy and
undertook a new responsibility for shaping the law for Australia.

An outward manifestation of that ‘new judicial mindset’ may well
have been the discarding, in 1987, shortly after the retirement of
the Rt Honourable Sir Harry Gibbs as Chief Justice of Australia and
the assumption of that office by the Honourable Sir Anthony
Mason, of the traditional Chancery, judicial robe and bench wig
worn throughout the English common law world and by the High
Court since Federation. In its place, the High Court adopted a robe
which owed nothing to that heritage but resembled that worn by
justices of the United States Supreme Court.15
Outward form apart, substantive departures by the High Court
from Privy Council jurisprudence in particular and English
common law in general were not long in coming after final
abolition. Constraints of time do not permit an exhaustive study of
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this subject but the following examples demonstrate that the
departure has not been slight.16
Section 92 of the Australian Constitution materially provides
that, ‘trade, commerce and intercourse among the States … shall be
absolutely free’. For many years after Federation, the seemingly
emphatic generality of this provision spawned much litigation as
individual States moved to protect, regulate or tax particular
activities, or the Commonwealth government sought to nationalise
them. In Commonwealth v Bank of New South Wales (the Bank
Nationalisation Case)17 and again in Hughes and Vale Pty Ltd v New
South Wales,18 the Judicial Committee, adopting a view as to the
meaning of s 92 favoured in the High Court by the Rt Honourable
Sir Owen Dixon, took an expansive view of the meaning of the
section as a guarantee of corporate or individual enterprise. In
1988, in Cole v Whitfield,19 the High Court departed from this view,
holding that s 92 was infringed only by discriminatory laws of a
protectionist kind. That departure owed much to a detailed,
historical analysis of the debates at the constitutional conventions
which preceded Federation and was not without support in some
early judgements of the High Court.20 Ever since Cole v Whitfield
and in marked contrast to the past, s 92 cases have been
infrequent.
In relation to occupier’s liability, a view had developed in the
High Court over the 1950’s, for which Commissioner for Railways v
Cardy (Cardy)21 was the apogee, that occupiers of land were subject
to a general duty to take reasonable care in respect of persons to
whom injury may reasonably and probably be anticipated. This
assimilated the duty of care owed by occupiers of land to those
coming on to that land with the general duty of care in the law of
negligence as described by Lord Atkin in Donoghue v Stevenson.22 In
Commissioner for Railways v Quinlan,23 which was taken directly to
the Judicial Committee from the Full Court of the NSW Supreme
Court, this view was described by the Judicial Committee as ‘in
direct conflict with the established rules of the common law’. The
Judicial Committee determined the case according to traditional
conceptions of an occupier’s duty being governed by the status of
the entrant to his land – entrant as of right or under contract,
invitee, licensee or trespasser. In 1984, in Hackshaw v Shaw,24
Deane J nonetheless opined that the occupier was subject to a
general duty of care, a view accepted as correct by the High Court
in 1987 in Australian Safeway Stores v Zaluzna,25 thus confirming a
development earlier evident in Cardy.
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In 1992, in Mabo v Queensland (No 2) (Mabo),26 the High Court,
by an emphatic majority,27 held that the common law of Australia
recognised native title. Arguably, this decision also involved a
departure from earlier Judicial Committee authority. In Cooper v
Stuart,28 the Judicial Committee had held that the then colony of
New South Wales was a settled or peaceably occupied territory.
Thus, English law applied from the moment of colonisation and
English law did not recognise communal native title. In the only
case prior to Mabo in which a claim for native title was made,
Milirrpum v Nabalco Pty Ltd, (Milirrpum v Nabalco)29 it was this
Judicial Committee authority and this reasoning which led
Blackburn J to reject a claim for native title. Milirrpum v Nabalco
was never taken on appeal. For over two centuries, public and
private land transactions in Australia were conducted on this
understanding of the position, an understanding confirmed by
Milirrpum v Nabalco. Milirrpum v Nabalco was over-ruled in Mabo.
Mabo was immediately, and remains in Australia, a controversial
decision. In its aftermath the Australian Parliament brought all
native title claims under statute,30 but that statute’s definition of
native title is predicated on the correctness of Mabo. Reconciling
native title claims made under that statute with forms of land
tenure granted before Australian common law was held to
recognise native title has been a source of continuing difficulty
alike for governments, the courts and commerce and industry.
In Bolam v Friern Hospital Management Committee(Bolam),31
McNair J propounded the test for professional negligence (in that
case, a medical practitioner) on the basis that it was not to be
measured by reference to the ‘highest expert skill’, but rather the
practice of a responsible body of opinion in the profession. That
conception of the test was endorsed as correct by the Judicial
Committee in 1967 in Chin Keow v Government of Malaysia.32 In
1992, in Rogers v Whitaker,33 declining to follow Bolam, the High
Court held that a medical specialist was in breach of the duty of
care that he owed to a patient by failing to warn her of the small
risk of total blindness entailed in a procedure, even though that
warning would not, in the circumstances, have been given to that
patient by other respected members of the profession. Since then, a
number of Australian State Parliaments have by legislation chosen
to negate the wider view adopted in Rogers v Whitaker and to
restore the Bolam test for professional negligence.34
In 1994, in Burnie Port Authority v General Jones Pty Ltd,35 the
High Court, by majority, held that the principle of strict liability,
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notably confirmed by the House of Lords in Rylands v Fletcher,36for
damage caused by the escape of dangerous accumulations on one’s
land, should no longer be followed. Rather, so the majority held,
cases in which that principle had been applied were but examples
of an application of the general law of negligence. In 1913, in an
Australian appeal to the Judicial Committee, Rickards v John Inglis
Lothian (Australia),37 the legal principle which underpinned
Rylands v Fletcher was described as ‘well known in English law
from a very early period’. Numerous decisions of the Judicial
Committee, both before and after Rickards v John Inglis Lothian
(Australia), including two of the last from Australia,38 have
proceeded on the basis that Rylands v Fletcher was a correct
statement of principle.
More recently, in Australian Crime Commission v Stoddart,39 the
High Court, by majority,40 held that the common law did not
recognise a privilege against spousal incrimination. This puts
Australia at odds with the position under English common law, at
least according to the understanding of that position in successive
editions of Halsbury’s Laws of England41 and successive editions of
the leading English texts, Phipson on Evidence42 and Cross on
Evidence.43 It also puts Australia at odds with the understanding of
the United States Supreme Court as to the position at common
law.44
How these departures would have been received in the Judicial
Committee, were a right of appeal from the High Court still to have
existed, is, necessarily, moot. If the very last appeal from the High
Court to the Judicial Committee, Port Jackson Stevedoring Pty.
Limited v Salmond and Spraggon (Australia) Pty. Limited (Port
Jackson Stevedoring)45 is any guide, local departures from earlier
Judicial Committee authority may not have been greeted with
alacrity.
At issue in Port Jackson Stevedoring was the ability of stevedores
unloading cargo to have the benefit of exemption clauses in a bill of
lading. In New Zealand Shipping Co. Ltd. v. A. M. Satterthwaite & Co.
Ltd. (The Eurymedon),46 the Judicial Committee had held not only
that that an exemption clause which had come to be known as a
‘Himalaya clause’ was capable of conferring on a person falling
within the description ‘servant or agent of the Carrier’ defences
and immunities conferred on the carrier by the bill of lading as if
such persons were parties to the contract evidenced by the bill of
lading but also that stevedores employed by a carrier may and
typically would come within it. In the High Court,47 Barwick CJ, in
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dissent, applied The Eurymedon so as to exempt the stevedore, Port
Jackson Stevedoring Pty. Limited, from liability. Of the majority in
the High Court, and though the correctness of the case was not
argued, Stephen J and Murphy J held that The Eurymedon should
not be followed in Australia. The other members of the majority,
Mason and Jacobs JJ, accepted the correctness on the facts of The
Eurymedon but distinguished it from the facts of the case before
them. In reversing the result in the High Court, the Judicial
Committee reaffirmed the correctness of The Eurymedon, expressly
approved the analysis offered by Barwick CJ in his dissent and
added, with respect to that decision and with particular reference
to the joint judgement of Mason and Jacobs JJ in the High Court:
Although, in each case, there will be room for evidence as to the
precise relationship of carrier and stevedore and as to the practice
at the relevant port, the decision does not support, and their
Lordships would not encourage, a search for fine distinctions which
would diminish the general applicability, in the light of established
commercial practice, of the principle.

EXTRA-MURAL EFFECTS
I witnessed in practice the benefits of the Judicial Committee as a
central clearing house and of the ‘common legal estate’ to which Sir
Robert Menzies referred in the passage quoted above.
In 2004, when in practice at the Senior Bar, I was briefed to lead
for the plaintiff in the continuation, before what was by then
known as the High Court of Fiji, of a land acquisition case. The case
had been commenced in 1968 following the acquisition by the Suva
City Council, on 25 September 1967, from Mr Mukta Ben and
others (the owners) of 20 acres of land on which the city council
proposed and later came to build a major power station. Even at
the time, highest and best use of the land concerned was
predictably rather more than the agricultural pursuits to which it
had been put by the person from whom the owners had acquired it.
The acquisition was undertaken by compulsory acquisition under
an ordinance which became, after independence, the State
Acquisition of Land Act (Fiji). The legislation followed a form which
was found in the United Kingdom48 and in many British or former
British colonies.
By the time I encountered it, the case had already been once to
the Judicial Committee on a separate legal issue as to the legality of
the acquisition.49 What remained was the question as to the
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assessment of compensation. The years which passed thereafter
had seen the retirement of the original trial judge, the death in
office during the course of a resumed trial of another judge,
successive military coups in 1987 and a further coup in 2000, each
of which contributed greatly to the delay in the finalisation of the
case. Such was the delay that the most significant issue in the case
was whether the generality of the word ‘compensation’
empowered the court to award compound interest in respect of the
value of the land at the time of its acquisition or whether simple
interest only was all that could be awarded. Given the lapse of time,
the difference between the two figures was very substantial indeed.
The trial judge awarded compound interest but this decision
was reversed by the Fiji Court of Appeal. From there the case
would certainly have proceeded again to the Judicial Committee
had such a right of appeal still existed. The result of the last of the
coups in 1987 and the related declaration of Fiji as a republic
meant that this right had ceased. In its place, Fiji had come to
establish a final court of appeal known as the Supreme Court of Fiji
which, in the quality of its membership, was a worthy successor to
the Judicial Committee. Apart from the Chief Justice of Fiji, the
membership of the Supreme Court included highly experienced
judges from Australia and New Zealand. Though I settled the
application for leave to appeal from the Court of Appeal, I was
appointed to the Federal Court shortly prior to the case being listed
for argument.
In the result, the Supreme Court granted special leave and
allowed the appeal, restoring the judgement of the trial judge. In so
doing, the Supreme Court drew upon precedent from English
courts, from decisions of the Judicial Committee in Canadian50 and
Hong Kong51 appeals and from the High Court of Australia.52 As I
observed last year,53 the High Court case relied upon by the Fiji
Supreme Court:
The Australian High Court decision concerned was decided at a
time when appeals from that court lay to the Judicial Committee.
The judgements delivered in that Australian case are replete with
references to many cases in which the language of the model United
Kingdom statute or analogues was considered either by the courts
of that country or, in respect of analogous replications elsewhere in
British colonies or Dominions, in the Judicial Committee. Included
in the latter is an authority which emanated from India.54
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Mr Mukta Ben’s case was without precedent in Fiji but the
advantage of Fiji’s possession in relation to land acquisition of a
common estate with a central clearing house55 was that
circumstances had elsewhere arisen which yielded by analogy a
just solution well-grounded in principle.
I later applied the Fiji Supreme Court’s judgement by analogy in
the Federal Court in deciding that a statutory jurisdiction to award
compensation in respect of a breach by a trustee of a
superannuation fund extended to the awarding of compound
interest.56 That I was able to do this was the result of coincidence
derived from personal knowledge of the Fijian decision for, unlike
decisions of the Judicial Committee as a ‘central clearing house’,
found in the Appeal Cases or the Weekly Law Reports, it is not
customary in Australia either for counsel or judges to look for
guidance to unreported judgements of the Fiji Supreme Court, or
other individual Pacific final courts of appeal, notwithstanding the
quality of those benches.
An example of how differences which had emerged as between
the criminal law of Australia and New Zealand as to the propriety
of representative charges had operated to prevent the extradition
of an alleged paedophile from Australia to New Zealand.57 In the
past, when appeals from each country lay to the Judicial
Committee, it is very likely that these differences would have been
resolved, one way or the other, in the Judicial Committee such that
there was legal symmetry.
When Papua New Guinea became independent from Australia it
adopted, by express constitutional provision and subject to
exceptions set out in its Constitution, ‘the principles and rules that
formed, immediately before Independence Day, the principles and
rules of common law and equity in England’.58 At the time, it might
well have been thought that there would not by reason of this
provision be any particular difference in the general law as
between Papua New Guinea and Australia. Above,59 I gave
examples of a number of differences which had since emerged in
public law cases as between the United Kingdom and Australia in
which consequential divergence between the law of Australia and
Papua New Guinea was as yet latent. The same may be said of the
various departures by the High Court from Judicial Committee
authority with respect to the common law to which I have referred
above.
The December 2014 sittings of the Papua New Guinea Supreme
Court brought with them an example of a difference as between
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Papua New Guinea and Australia with respect to the common law
which was patent rather than latent. The case concerned was
Torato v PNG Home Finance Ltd.60
One issue raised in Torato v PNG Home Finance Ltd was the
nature of the duty which falls on a mortgagee in exercising a power
of sale. The Court noted that there were conflicting lines of
authority as between England and Australia with respect to the
nature of this duty. An English line of authority, of which Cuckmere
Brick Co Ltd v Mutual Finance Ltd (Cuckmere Brick)61 is an
exemplar, holds that a mortgagee exercising a power of sale is
under a common law duty to take reasonable care to ensure that
the secured property is sold at market value. There is an Australian
line of cases for which Pendlebury v Colonial Mutual Life Insurance
Ltd (Pendlebury)62 is the root authority, which holds that any
liability of the mortgagee to the mortgagor in relation to the price
at which the secured property is sold is to be determined by
reference to equitable principles of good faith. More recent
Australian cases have acknowledged but not resolved for Australia
the conflicting lines of authority.63 The case had been pleaded in
negligence and the trial judge resolved the case by reference to
Cuckmere Brick, holding that the mortgagee had not been guilty of
negligence. The Court found it unnecessary to resolve whether
Cuckmere Brick rather than Pendlebury should be followed in Papua
New Guinea as, even on the more benign approach in Cuckmere
Brick, the conclusion of the trial judge that there had been no
negligence was, on the evidence, correct.
A ‘central clearing house’ such as the Judicial Committee would
have in time resolved this type of difference, one way or the other.
The reasoning in Cuckmere Brick and Pendlebury hardly
depended on cultural differences between the United Kingdom and
Australia. With the notable exception of Mabo, the same may be
said of each of the other common law cases to which I have
referred above, in which the High Court has come to differ from the
Judicial Committee. Even with Mabo, a departure on perceived local
cultural differences from an approach evident in a longstanding
Judicial Committee decision on a subject as pervasively important
as land tenure might, with respect, have been thought to be more a
matter for a legislature than a court.
Cole v Whitfield is different. Sir Owen Dixon, whose view, noted
earlier in this paper, as to the meaning of s 92 came to be favoured
by the Judicial Committee, had at least equal claim to Australian
judicial eminence to those who decided Cole v Whitfield. Even so,
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the outcome in that case might be thought to exemplify Sir Owen’s
own observation as Chief Justice in Whitehouse v. Queensland64 that
‘experience shows - and that experience was anticipated when s.74
was enacted - that it is only those who dwell under a Federal
Constitution who can become adequately qualified to interpret and
apply its provisions’.
There is no doubt that in Australia, no great controversy
attended the final abolition of appeals to the Judicial Committee. By
that stage also, the United Kingdom had ceased to be Australia’s
major trading partner.65
Some jurisdictions continue to see value in a supra-national
tribunal such as the Judicial Committee, because of the confidence
that they perceive engenders in international investors. The Chief
Justice of the Cook Islands, from whence appeals may still be taken
to the Judicial Committee, made just this point in the discussion
recently following the delivery of my paper in New Zealand last
year66. For this reason he thought it unlikely that the Cook Islands
would, in the foreseeable future, consign ultimate appellate
jurisdiction either to the New Zealand Supreme Court or even to a
regional final court of appeal.
Even though the British Empire has long gone, London either
remains, or at least vies with New York to be, the world’s leading
centre for international finance.67 Further, because of time zone
differences, it is the London financial market, rather than that of
New York, that is more convenient for doing business in Asia and
other emerging markets.68 The common law which is applied in
London is English, as understood by the same judges who
constitute the Judicial Committee.
In the days of Empire, the Judicial Committee, operating as a
supra-national tribunal, provided a common pinnacle of an
umbrella under which trade and commerce could be conducted
within the Empire by reference to a common legal estate. English
common law remains relevant far beyond the United Kingdom,
because of London’s enduring pre-eminence as a centre for
international finance.
More than a quarter of a century after the final demise of
Australian appeals to the Judicial Committee, the irony is that
supra-national tribunals are an ever increasing phenomenon in
international trade and commerce.69 Some such tribunals are
courts constituted under treaty, for example, the European Court of
Justice and, notably, in this region, the Caribbean Court of Justice
(CCJ). Others are arbitral, appointed ad hoc either by the parties to
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international free trade agreements and bilateral investment
treaties or by non-state actors upon whom rights are conferred by
such agreements. This conferral of rights on non-state actors
represents a modern development in international law. In Ecuador
v Occidental Exploration and Production Co,70 the English Court of
Appeal, referring to such agreements, observed:
…treaties may in modern international law give rise to direct rights
in favour of individuals is well established, particularly where the
treaty provides a dispute resolution mechanism capable of being
operated by such individuals acting on their own behalf and
without their national state's involvement or even consent.

Further, in that same case,71 the Court of Appeal approved the
following statement made by an international arbitral tribunal in
Gas Natural SDG SA v Argentine Republic:
The scheme of both the ICSID Convention and the bilateral
investment treaties is that in this circumstance, the foreign investor
acquires rights under the convention and treaty, including in
particular the standing to initiate international arbitration.

The present Australian Chief Justice, the Honourable R S French AC,
offered a critique of arbitral tribunals in a paper delivered to the
annual conference of Australian Supreme and Federal Court judges.
The Chief Justice observed of such tribunals that, ‘They have
general implications for national sovereignty, democratic
governance and the rule of law within domestic legal systems.’72
Yet, with respect, policy value judgements concerning those
implications are for the Executive governments of nation states
which choose to enter into such Agreements, not for the courts of
that nation state. Treaty making is the province of the Executive,
not the judicial branch of government. A treaty lawfully entered
into by an Executive government of a democracy is not subversive
of the rule of law. Where that treaty consigns dispute resolution to
an arbitral body rather than to the courts of one nation state or the
other that, too, is not subversive of the rule of law but it is
subversive of the relevance of that nation state’s courts and the
finality of their judgements. When one considers the nationally
idiosyncratic Australian departures from what was once the
common legal estate of English common law, is it surprising that
Executive governments, responding to the demands of modern
international commerce, choose to consign jurisdiction under such
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Agreements to supra-national tribunals rather than national
courts?
The Australian experience is that the rise in nationalism which
led ever increasingly to the erosion of the common law estate in the
name of national judicial sovereignty is itself being overtaken by
fresh demands created by international trade for supra-national
tribunals.
The criticisms made by French CJ of the existing position with
respect to arbitrations under bilateral or free trade agreements
concerned the composition of their membership, their ad hoc
nature and the absence of institutional or even individual
independence of the tribunals. Where such agreements are struck
between Commonwealth countries, a thought which occurs is that
a new role for a Judicial Committee of suitably broadened judicial
membership, or perhaps a modernised old role,73 a role
appropriately adapted to the free association of independent
nations which comprises the modern Commonwealth, would be to
act as a supra-national tribunal for the resolution of disputes
arising under these agreements. This would be an original rather
than appellate jurisdiction but the use of judicial officers in
international arbitration is hardly unknown.74 Further, the quality
of the work of the Judicial Committee in such a jurisdiction might,
in time, lead to its selection as a dispute resolution forum even by
non-Commonwealth member countries.
Obviously though, that sort of evolution of the Judicial
Committee would entail considerable political value judgments by
multiple national governments. In this region, another supranational alternative, the CCJ, has already been established by treaty
and there is full accession to its original jurisdiction, though met in
its appellate jurisdiction, with the exception of the Bahamas. That
subject, too, is a matter for political value judgment. It is not my
place as a serving judge, especially one from another region, to
advocate or to denigrate accession. What I can say, based on the
Australian experience, is that Sir Robert Menzies’ prediction in
relation to abolition has come to pass. The alternative of a supranational court, acting as a common clearing house, is conducive to
the preservation, rather than the erosion, of a common legal estate.
In the South Pacific, where we have a smorgasbord of final
appellate courts, there may well be lessons for us in the alternative
model offered by the CCJ.
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